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INSURANCE LIABILITY AND CiVIL JUSTICE REFORM
DID A LIABILITY CRISIS REALLY EXIST, "AND IF IT DID, WHO IS RESPONSIBLE?
SHOULD IT RESULT IN CIVIL JUSTICE REFORM? » : S ‘

’;‘“he insurance Lability “crisis” is “the greatest hoax_that
) ; I have ever observed in tfw United States botk m terms of
- e 1ts szze-—tens “of billions of - dollam—-—and in. tm of
e z‘ts manufaczumi f gures and | phony anecdotes. Any 2
iR mdustry that :wants to say there-is a_crisis kas &t o
- provide. evzdencg backmg it up. And for len months now}
have chal(mged the insurande mdustyy to tell us’ how’ much
tluy are pz{ymg aut in vmizcas and sett.femems...And tiuy
h.aven.t done zt._ SR ~Raiph Nader (Sherrlll 688)
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, ,-ew wouid d:spute that ours is a hugxous soaety, and that
- the right of redrcss is exercised by thousands each day
in our court system. What many wxll argue, however, is
‘that in 1986 a litigation explosion occurred in the area
- oftort law, resultmg in a crisis of i insurance liability. _
S " Though most kinds of litigation mcreased litde more .
SR " L o e ::' ‘than the populatxon (“Specnal ngauon Report 1‘7)
L ‘*._‘ L e i Y and only a fraction of the millions of lawsuits filed in-
o fvolved a tort (Jordan), the pnce of llabthty' insurance in-
ST — e e Vtreased sharply between 1985-1986. “The cost ofcéverage )

: s I V for medical malpracuce-mcreased by more than 40 per- .

+

S S : o [ ” o f’ cent, while the. cost of general liability policies rose by’

o N " . - more than 70 percent. Rates increased by 100 to 200

R ' L o - N - - o o ‘  ~—‘ SN - ' "‘percem_for some municipalities, 200 to 300 percent for

T e T AT day-care_ centers; ‘and. 200 to 400 percent for chemical
‘\,“ ST « T _, R RERER e ' manufacturers {Huber 31) Insurance companies plaeed )

N e - ST the blame for such skyrockeung premiums on the tort

system, citing an explosxve growth in damage awards
However, as Robert Hunteér of the National Insurance .
: Consumer Orgamzanon states e T S s T
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data that shows J:ufies are running wild with their
awards, why don’t the companfes come forward with
LT it?...The insurance companies simply refuse’ to put
" forth the data to let us analyze it (Sherrill-688). .

Certainly, many Americans felt that a liability crisis ex-

isted, with or without empirical data as proof of a litiga-
tion expldsiqn.‘ According to a survey conducted by
" Cambridge Reports, Inc. in 1986, 64 percent of the

- American people thought foo many lawsuits were filed,,

and 56 percent thought that- the civil Jusuce system )

- ‘awarded too much money to successful plaintiffs.  In

addmon, 67] percent ‘believed that lawyers filed too many .

' frwolous lawsults (“’I‘ort Reform Gains Support 22)

than a 4 900%‘ mcrease en
“its pohcy in oneyear (frém
- $9,361 to more than $460,000). Also, the seasme vxllage
of Pomt Arena California ‘had its insurance hablhty

pollcy costs doubred while Detroit’s Armada Corpora—
"tion- fpund thermiselves tacklmg‘ a rate increase from

- $45,000 a year to $720,000 (Stern 19). The horror sto-
rles contmue. Five Molokal, Hawau doctors whe once

dehvered babies stopped domg 50 because jmalpractice -

SO have made, and' Vﬁll County, Ilinois found it rrécessary
- to close its forest preserves until it could get a new liabil®
E - . ity policy that the county could afford (Stern'16). The
; o extr“eme cn'cumstances exemplified by these stories were

common occurances in 1986—evidence enough of the

: existence of an insurance hab!h[y crisis.
I ," - - ~

THE FACTOR oF RESF‘DNSIBILITY.
THE INSURANCE INDusTRY a THE LEGAL
F’RDFESSIDN P : ~ o

In recogmzmg Lhe ex1sgence of an msur‘ance habxhty

P

‘g.msurance would have cost them more than they would e

x

v' judges and spft—hearted juries for twisting legal concepts ‘

-age awards to people.

" of negligence into novel shapes to justify excessive dam-

Avaricious lawyers, they argue,
seek outrageously high damages for clients who have
flimsy cases, so that the lawyers can reap huge contin-

gency fees” (Stern 19). The inference being made: the

-higher the awards, the higher the insurance premiums.

That is what the insurance industry tells us as it screams

- for tort reform

" namics.”

: lanche of ‘suits”

ot we’!.f:ou[ snz;r‘zi?i:‘uf Jaiu s

Support for thls argumem is made by Peter Huber in

. hlsart{de, “Injury ngauon and Llablllty Insurance Dy-

‘He ‘asserts that the crisis in insurance . hablhty

is caused by an increase in hablhty Iaw, causing an.“ava-

that result in “unexpectedly large

urs f At that /LLIZ*LL&; enisis existed, with

:too/ 0/ %) Zilie}dl.éwz sx:fi,ou'w:.

payouts by insurance compames, thus causmg insurance

compames to sharply increase their rates.” He portrays

- the court system as being flawed and i in need of reform,

I~

. decades

-

_ of sensible and. appropnate ways.

via tort law. As he states, “For better or for worse, much
has m fact changed in US tort law in the past three
The changes’ have,’beyond senous doubt, .
transformed- liability insurance «costs and Lherefore 11-

‘the 1 insurance mdustxy as, well as by the United States

Department of Justice. In their report, “The Causes, .

-Extent and Policy Imphcaaons of thé Current Crisis in
- Insurance Availability and Affordability,” they. state di-

rectly that “in sum, tort law appears to be a major cause
of the insurance avallablhty/ af‘fordablhty crisis which the
federal government can and should address in a varlety
N

Hlsloncally, tort reform is one of those campalgns
which the insurance mdustry “wageseach time it starts

\ makmg bxg losses on all or some classes of hablhty busx-
e ness (‘A Suwey of Insurance 4) 'I}‘he mdustry lobbled V
- to have workcr s compensanon ‘cases removed frgm the*
courts in 1910 and in ‘the 19605 mounted a campzugn to -
- have no-fault motor habﬁny laws vpéssed in various states.

ability insurance rates.” . This is 2 v1ew shared by manyin. -

-
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"Robert Hayden, in h:s paper “The Cultural Loglc; o

s ietter to thecdttor of SCIENCE enutled “Llablhty Insur~
-ance and nganon, states that the hablhty crisis lS really

In an attempt to “educate the publ‘ic on the problem of *

_lawsuit abuse” (“The Insurance Industry” 46), the insur-

ance industry launched a $6.5 million public relations cam-

paign that wrtually attacked the civil justice system. ‘Onead -

showed an auto with a bumper sticker that'said, “Go Ahead,
Hit Me,”
threatened by crippling law-

suits (“The Insurance Indus-

ry” 46). 'T:he theme of phe: .
ad _campaign was 'desigge’d-f“
to reach those who see every .-
acc1dent as a chance for ﬁ-, ’

Not evexyone saw the ad campalgn in that same Ilght.

a “political creation aimed at deflecting pubhc attention

. from a recumng sxfuauon by b]ammg it on supposedly

liability erisis from the insurance mdustry to the court'_' -
‘System. "\.,’f - . RS . .

- What they most oftcn assert is that “there never was a -
L ha‘slhty c‘nsm. What happened was there was acrisisof .
"Wmsurance that was fmsted on the coumry by the msur-‘_'

unique circumstances outside of the control of the party -

otherwise likely to be blamed (and who is, of course,
trying to establish the ex;stence of the cnsxs) " In this

. way, the insurance industry’s ad campaign served to de-

flect the attention and respon31b1]1ty for- the msurance

As for the legal professxon on those rape . occasions
when it does acknowledge the existence of a liability

¢risis (and .not a Iitigation explosion), it is with the -

charges that the insurance industry is gullty of price-
gouging and refusing to- disclose relevant mformanon
for verlﬁcatmn of financial hardslups clalms. Lawyers

say that the mdustty uses “excessive rates in order to’

mihimize their risk and increase profits” (Green 79).

6 GRADUATE REVIE

and others portrayed playgrounds and parks ‘

quuéa /)'zi:im; i

,'A;nlcsofISO‘. .

cyclical nature of the insurance industry, could very well
have contributed to the suddenness of the price hikes.

‘The Wall Street Journal, quoting the General Accounting
Office, said that in 1983 industry profits on generalli- -

ability insurance dropped to $118 million from $847

- million in 1979. To make up for the low profits; msur—

ance rates began to rise (Reske 50).
It would seem that at least 19 states also support this

_belief, as weil as the federal eourt of California. A re-

190803 (wzc. srertiting undetfpuics sd tnsun-

: f codusts ), ws o el s the cz,/:,z’:a[ natute u/ the insurance i;zduiha;,

f {). /2 s /u!s
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~examination’ of the liability ‘crisis s, being forced ‘as a

result of lawsults where the states charge that the insur-

wance mdustry alded and abetted the habxhty cnsxs. They

w7
contend‘ that at least four maJor msurance co amcs

avaxlablhty of commercnal genera.l msurance and to cut -

s

the:r share of other costs, such as legal expenses to de-

“fend against claims. The suits charge that the changes

‘cutting liability coverage made in the Insurance Services _
~ Office’s commercial general liability (CGL) forms were

the result of “boycotts threats, intimidation and other
coercive conduct by defendanits,” and would llmlt or ex-
clude certain types of habxhty coverage in an effort to

cut compennon and increase’ pnces, and to make those

who purchase pohcnes pay more for less” (Reske 49).
- The Iusur:;nee Services Oﬁice, Inc. (I80) is a non-profit
trade association that repre'é.énts about 1,400 insurance
couxpanies (both property and casualty) and develops

- standard policy forms for use by insurance companies.

Approx;mate]y 95 percent of all casualty insurance writ-
ten in the-United States is done so by member com‘pa-

N
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THE iNSURANCE !NDUSTRY AND RESEARCH

' ETATISTICS

A mteresnng relauenshlp exists between those who
produce statistical research reports and the msurance

¥ mdustry, as dlscovered by a reporter for The Charlestop
(West Virgxma) Gazette, In researchmg backgronnd ima-

tenal and readmg numerous reports on the Vneed for~

»bet;ween th Rand Corpofauon (that has pubhshed nu- -

merous- reporLs portra)qng ‘the court system as. being




burdene(;l to the breaking point by “greedy lawyers and
crazy juries” [Sherrill 689], and further, in dire need of
reform) and those that stood to gain by weakening the
existing tort system——insufance companies. Some of the
evidence that links the two: ‘

« Corporate grants to the Rand Corporation come
from Travelers Insurance, Aetna Life and Casualty, CIGNA,

Allstate Insurance, and the Alliance of American Insurers.

Travelers is Johns-Manville’s primary insurer. Aema and
CIGNA have msured other asbestos manufacturers.
» Rand’s board of trustees includes Wllllam T."

\

Aema 5 general counsel.

‘ » CharlesJ. chk a Johns-Manville dlrector, isalsoa
: .‘-Randuustee.' ‘ . . e
- = john A. Love, another johns-Manvﬂle dlrector. is
(an honorary -member of the Rand Insutute for Gml
- Justice’s board of overseers (Sherrill 689). S
By acknowledgmg that such a strong relationship ex-

k. : lStS between those that publlsh “supposed facts™ and
V those that utilize those facts, how are we to know the

civil justice reform, specifically in the area of tort law?
The answcr is quite simple-—we are not to know the true

realmes, but only what the insurance industry would
_ have us believe are realmes R

s THERE A NEEDV FOR (:l‘VIL JUSTIﬁE. -

- .

‘48  REFORM? . . o
; O ) Tize ﬁrst step is to structure d\cwzl ;ustzce system tkat does
‘ ‘ . what the American ‘people want it to do, not what the

plamzzjj’s lawyers or the insurance wmpanws wanl... Un-

derlymg all our problems with the civil justice system is the

' inability of this countyy to decide whethet it wants to have a
B v Jault-based liakility system. We'are experiencing the disad-
‘X  vanlages of trying to operate both system in fandem, tfae

. worst of both worlds, .

- -Gustave Shubert \Dzrector, Instztuze Jor szi justzce
(Green '79) T o
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The insurance mdustry readlly supports, zmd strongly
. advocates, the need for c1v11 J1usuce reform In partu:u—

Coleman, a CIGNA diréctor, and Newton N Mmow, .

realities of the insurance liability crisis and the need for -

N
AY

$100,000 and to require that punitive damages be paid
to a court as an outri;ght fine, rather than to a plainaff
Senator John Danforth (R-MO)
sponsored a bill that would set uniform federal stan-

and his/her attorney.

dards invproduct—liability cases to i‘éplace present con-
flicting state laws. The plaintiff would be required to
Other

reforms include the abolishment of the doctrine of joint

prove negligence or fault by the manufacturer.

and several hability, or something similar to a reform ,
put to vote in California, to make a defendant’s share of
any pain-and-suffering award proportionate to the
defendant’s degree of blames to limit contingency fees,
so that laWycr}; would have less incentive to seek oixtsize
damages for their clients; and fmally, to institute some"
sort of. pumshment for attorneys who ﬁle frwolous sults
(Stern 25-26). . R -
The proposed legislative acuons are in phllosophlc
accord with a list of eight reforms constmcted by the US

" Department of Justxce s Tort Policy Workmg Group
‘They think that the follomng reforms would “bring'a
" greater degree of rjauonahty and’ predxctab:h;y to tort

law, and thereby significantly assist in resolving the }
availability/affordability crisis” (Justice Dept., Policy Im-
plications 60), The reforms include the following:

1._Retain fault as the basis for liabilitf, as fault is the
only mechanism in tort law for disdnguishing desir-
able from undesn’able conduct, and is an mdlspens-
able predicate to many other aspects of the tort li-
ability system without which the system would gener- .

ate arbltraxyandunfalrresults L

2. Base causation‘ﬁndings on credible. $ciéntiﬁé and
medical evidence and opinions, so that juries are not
asked to make difficult decisions about highly com-

plicated issucs of Science and medicine.

2

.3 Ehmmate Jomt and several habxhty, so that each
= plamuff is hable for its own fault ‘

4. lelt NON-ecoNOmic damages to a fair and reason-

. able amount so that open-endcd damages ‘such as

pam and suffermg, mental angmsh and pumuvev
/damages are held to a mmxmum LT
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- ? Schedule contmgency fees, in order to reduce
abuse of awards based on lawyers fee-greed

8. Develop alternite drspute resoluuon, in order to
encourage early settlement of lawsuits (Justice Dept.,
Poliey bplications 60-75). A

The Tort Policy Working Group recognized that any
significant, long-term reform could not and should not
i come solely from the federal government, but ulnmately

rests in the hands of state governments and the courts.” * > .

. n respconse the Amencan Bar Assocmuon s Acnon
Comrmttee to Impro\re the Tort Llabllrty System recom—
: mended that the ABA estabhsh a. conimrssxon to emdy
and recommend ways to 1mprove the hablhty insurance -
system as it affects the‘tort system F urther exammatxom
_and modlﬁcauons were also recommended in the areas
. of damages for. pam and., suﬁ”enng, punltrve damages, :
JDll’it and several hablhty, attomey_s_fees, ifjury preven- n
uon/reducuon, and fmally, the lmgmus ppocess itself
(fnvolous clalms and unnecessary delay)
According to Assistant Attorney General R;chard
Willard, even greater meéasures are necessary to handle
_' what he -refers to as a “lmgauon crisis™’ “Leglslatures
could mstantly ehmlnate a huge portion of the llugauon

; cr151s by’ simply ovenulmg the Judlaary and again frymg - -

N

llablllty to true fault™ (Green 79) The Amemcan Tort

Reform Assocrauon agrees~ .
" “Once tort law is ret:umed' b

to a fault-based system,

oweoen, the Z..r}ca/ /:*:o/.:‘

" some real opportumtles b Iu:fu; {5 i ot JU. and this

for reform_open’ “up—Te-

0/ Ul {nswtance uzc[uzl'uj s

forms that both lawyers
~and msurance compames can agree on because both ,:
’ srdes will beneﬁt from them” (Green 79).’
' However the legal professu%n believes’ thaf regula-
uon of the insurance industry i is in order and this is best

- exemphﬁed by the push for the rcpeal of the i msurance

mdustxy ] exempuon from federal anu-trust laws. Pres-
cntly, 1_1nder the McCarran—Ferguson Act the msurance

andustry 1s controlled by mdwxdual states,‘ ‘allowmg 1n-‘ o
surers to shal:e mformauon, collect claxms data and dew N

(faused the i msunmce hablhty cm31s) . Insurance cqmpa
" nies mamtam that thls exemptron is i necessary in'oider

. l::cmcu.usu:m SR

4y 900% occur, a dlsaster of great propomon must be.
> recogmzed - : :

to conduct business, and further, that it “benefits con-
sumers who can shop around for the best price based
of the standardized forms” (Reske 49).

The US  Department of Justice’s Tort Policy Working
Group does not share the same sentiments of the legal
profession. . N

To the extent that other factors—such as the recent
‘large underwriting losses of the insurance industry—
underlie this crisis, there is little the federal govern-
ment can or should do to remedy these problems.
Whlle the conmbuuon of these economic factors -
seems clear, it is likely tha[ these problems w1ll work
{hemselves out in the short—term as the insurance
4 mdustry restores 1ts des:red level of proﬁtabxhty, and
as other i insurance mdustry developmenis are imple-’
mented (Justice Dept., Policy Implications 80).
(The insurance industry developments to which the re-
port refers include new claims-made- pohcres, laser en-
dorsements, pollution exclusnon defense cost mclusxon
“and alternatwe msumnce mechamsms, such as self in-
surance.) The report’ further sayS' ) ‘
State legislators and i msurance regulators have recog-
«, nized the severity of the hablhty msqrance crisis, and
llave responded in a vaflety of ways. Oné state has
barred cancellation or non-renewal’ policies and pro-
hibited any increases in the cost of pohcnes in effect
Several other states are consxdenng 31mllar actions

RO | R

ion belisoes that < L/ufutw;' of the insurance
2]
is Lest sxer n/?lcﬁ\.c{ [*a; s.‘fza /.)u sk /o" ﬁ/*:.
evce’nz/ziiu:z /‘wnz f::c: .z'zal anfi-frust Zaw;.
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' ‘State regulatory developments are obwously another -

-tool by which the msurance m}dustry is amending its
behavior, though once agdm, many would rather that
regulaﬁon ex1st on the federal level as'a matter of anti- -
rust. © oo '
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'Though for réasons not empmcally proven to be the

.‘rcsult of a hugauon vexplos:on or lugh damage awards,

- the ex:stence of an’ msurance llabrhty cnsrsr surely can-
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